


* Tiie COl1lpulsOT)' portioll refers to tiie statutoT)' illiieritallce portion alld 1I0t to tiie total estate.

Compulsory and available portions of the estate

Country Compulsory Compulsory Available portion: Compulsory
portion of portion of spouse + children portion
the children the surviving of the parents

spouse

Switzerland* 34 \n * \n

Germany* Ih \n \n \n

Austria* \n \n \n l1

France \n-M O-X JA

Italy l1-* 14-~ 14 l1

Spain * l1-~ usufruct l1 l1-~

business and is active as an art expert on the

side, for example, will be taxed on the sale of

art objects even when he does this as a private

person for financing his own home (StR 1979,

118).

Estate and gift tax

The estate and gift tax have been largely elimi­

nated in Switzerland for spouses and descen­

dants. Inequalities still exist regarding step­

children and life partners. Household effects

are exempted from estate tax in most cantons.

The valuation of art objects can be simplified

when these are sold in the course of the estate

distribution (e.g., in an auction). In the cantons

of Geneva and jura, one may use art objects

for payment of the estate and gift taxes. Contri­

butions to charitable organizations (also of art

orks/collections) are gift-tax free. The donor

may deduct up to 20 percent of his net income

for income tax purposes.

In international relationships, the decedent

or the donor is not always the source of taxation

(in Germany, for example, it can be the heirs

or donees). Furthermore, the double tax treaties

as a rule only cover inheritance tax but not gift

tax.

Succession law

Whoever plans to make contributions to art

institutions, can do this by means of a last will

and testament (handwritten, notarized, or in an

inheritance agreement). In order to ensure the

implementation of the will, an executor is often

appointed.

In a last will, the testator must comply with

the compulsory portion (above all that of the

spouse and children). In Switzerland, this por­

tion is rather high in comparison to interna­

tional standards. The compulsory portion of

the parents is, however, being increasingly put

into question.

Organizations (such as foundations and

trusts) are sometimes established in order to

avoid the (unloved) compulsory portions.

These, however, often do not have the intend­

ed effect because contributions to these struc­

tures can be challengeable in many countries

and in international relationships the succes­

sion law of the deceased (residence, or citizen)

is applicable.

Trusts

In countries that operate under common law,

assets are made independent of their owners

by means of a trust. A settlor transfers assets

(Iike art objects) to a trustee, who formally

becomes the owner but holds these assets for

beneficiaries.

Donating art objects to a trust can be for

charitable purposes. One of the most famous

examples is thej. Paul GettyTrust, which is the

legal platform for the j. Paul Getty Museum in

Los Angeles.

A trust can also be used to pursue private

purposes. A trust can be used to lend works

within a family. However, more often, the pur-
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pose of trusts is for asset protection (protection

from creditors, spouses, ete), a targeted use of

assets (spendthrift trust), or a reliable adminis­

tration of assets (for under-age children or rela­

tives unfamiliar with the management of larger

assets).

Since the ratification of the Hague Trust

Convention (2007), foreign trusts are more

c1early recognized in Switzerland and their

management is easier (for instance their regis­

tration in the land register). The possibility to

appoint a Swiss co-trustee will be increasingly

utilized. Whether this will also lead to trusts

without additional foreign connections (so­

called interior trusts) remains unclear.

Foundations

The foundation is the way to make assets in­

dependent using civil law. Foundations are

established by contributing certain assets for a

special purpose, and they are managed by a

foundation board.

Switzerland has a long tradition of charit­

able foundations. Recent examples are the

Foundation Liner Appenzell or the Center Paul

Klee in Berne. The (purely) charitable foun­

dation is exempted from most taxes. Tax

authorities rule on this matter, according to the

scope described in its bylaws. Because each

canton maintains a list of tax free institutions, it

can happen that deductions for contributions

crossing cantonal lines may not be granted

trouble-free (StE 2005 AG B 27.4 No. 16).

In order to improve the recognition of for­

eign public purpose foundations, the EU plans

to create a European Foundation. In recent rul­

ings, the Court of justice of the European Com­

munity also aims in this direction.

In Switzerland, the family foundation is

being largely stalled due to the limitations of

the purpose according to Art. 335 Swiss Civil

Code. As a result, foreign foundations tend to be

used instead (in Liechtenstein and Panama, for

instance). Art works are seldom placed in the

care of family foundations because their up­

keep is often far too expensive. For more infor­

mation see Kendris Yearbook 2008/2009.
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